THE PERRY LITIGATION AND THE CHANGING
POLITICAL LANDSCAPE FOR MARRIAGE EQUALITY

PAUL M. SMITH'

How has the Perry' marriage case affected other marriage equality
litigation? A conventional legal analysis would suggest the answer is “not very
much.” By the time Judge Walker ruled for the plaintiffs in Perry in 2010, the
most significant victories for marriage equality at the state level (Massachusetts
in 2003,2 Connecticut in 2008,3 California in 2008,4 and Iowa in 20095) had
already occurred. So had the major losses at the state level (Washington in
2006,6 New York in 2006,7 and Maryland in 20078), as well as the in-between
decisions leading to the creation of civil unions (Vermont in 1999% and New
Jersey in 2006'%). In many ways, these cases, along with the Supreme Court’s
2003 decision in Lawrence v. Texas—which invalidated all sodomy laws'!—
provided the foundation for Perry. Justice Scalia’s dissent in Lawrence laid out
the argument for a federal constitutional right to marry.'? It was based on (1) the
Lawrence majority’s recognition of the role that long-term partnerships of same-
sex couples play in the lives of gay and lesbian people, and (2) the majority’s
rejection of morality as a justification for discrimination against gay people.
The argument was further developed in the various state constitutional cases just
mentioned. The evidence so adroitly presented by the plaintiffs in the Perry trial
involved many of the same experts that gay rights groups had been presenting
for years in those state marriage cases.

That said, it would be myopic to deny that Perry has had an effect on the
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effort to achieve greater marriage equality since 2009. Perry’s effect has not
stemmed directly from the admirable legal rulings already achieved. Rather,
Perry’s greatest impact thus far has been on public discourse concerning
marriage equality. The existence of the Perry litigation, pursued by
establishment law firm lawyers, including leading conservative Republican
lawyer Theodore Olson, has pushed into the mainstream the notion that same-
sex couples deserve to be treated with equal respect under the law, including
under marriage laws.'* This, in turn, will have an effect on the courts, which do
not operate in a political and cultural vacuum when deciding how aggressively to
push the country toward greater fulfillment of the Constitution’s promise of
equality under the law for all persons.'> Indeed, this changed discourse may
already have influenced the courts in myriad decisions invalidating section 3 of
the Defense of Marriage Act, 1 U.S.C. § 7 (2006).'6

How did Perry do so much to change the political and cultural acceptance of
marriage equality? First, the case involved the largest state, California, and a
challenge to a very closely watched initiative, Proposition 8—which had taken
away marriage rights that the California Supreme Court had already granted to
same-sex couples.!” Second, the case itself was well-designed to achieve a huge
public relations impact: the brilliant decision to team up Olson with David Boies,
his opposing counsel in Bush v. Gore,'® made the first serious effort to litigate a
federal right to marry a cultural phenomenon that was irresistible to the
mainstream press.!® Third, an aggressive public relations effort multiplied the
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impact of the case.?’ That effort included a fight to make the Perry trial open for
viewing to more than a few spectators—a fight that went all the way to the U.S.
Supreme Court>!'—and the authoring and presentation of a stage play reenacting
the trial, complete with star actors.>> Never before had a civil rights lawsuit been
conceived in Hollywood, “cast” by Hollywood, and then turned immediately
into an actual artistic presentation on stage.>> The case is truly unique. One
assumes the blockbuster film only awaits the actual outcome on appeal.

So where is the evidence that this unique case has changed the political and
cultural environment in which those of us litigating for LGBT equality now
work? Certainly the level of public support for marriage equality has been
increasing dramatically during the pendency of the case. In 2008, only 39% of
Americans supported marriage equality, with 51% opposing it. By 2012,
Americans supported marriage equality 48%-44%.%* Several other polls now
show an outright majority of Americans supporting marriage equality, with the
number increasing steadily.25 And we have now seen the Democratic Party make
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support for full marriage equality one of its bedrock positions.”® Indeed, the
President himself announced this position on national television, becoming the
first American President to endorse same-sex marriage.27

To be sure, these impressive changes were not the result of Perry alone.
They were the product of a long and sustained effort, pursued by many
organizations and individuals in the courts, in the legislatures, in the media, and
in the streets. Public support for marriage equality is in reality the culmination of
a decades-long campaign for greater respect and recognition of gays and lesbians
traceable back to the Stonewall Rebellion and before.?® But Perry added an
important new element to the vast stream that makes up a successful civil rights
movement, including lawsuits, lobbying, demonstrations, and one-on-one
persuasion.

I say that not because I think that the Democratic Party would be less
accepting of LGBT equality in 2012 absent Perry; rather, the decision has
further pushed the anti-marriage position, currently espoused by the Republican
Party,?’ to the margins of mainstream thought. Even as the Republican Party in
2012 not only opposed any sort of marriage rights for same-sex couples in its
platform, but even called for a federal constitutional amendment to turn back the
progress toward marriage equality that has already been achieved,’ there is a
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tangible movement toward support for equality within the ranks of conservative
thought leaders and politicians. We saw this in New York State last year when
four Republican State Senators crossed the aisle to support the enactment of the
law granting full marriage rights to same-sex couples.>! And we have seen it in
the support for marriage equality voiced by such conservative leaders as Dick
Cheney and David Koch.3? One begins to have a sense that the Republican
establishment will soon understand that there is nothing radical or “left wing”
about a group of people who simply want to tie the knot and use the word
“married” to describe a legal and emotional relationship. The Perry litigation and
the involvement of Ted Olson deserve a lot of the credit for this incipient
change.

But why does any of this matter? The requested subject of this comment,
after all, was the effects of Perry on other litigation promoting marriage equality,
not just on politics and culture. My answer is that courts do not decide these
kinds of cases in a vacuum. Courts, and the Supreme Court in particular, have to
be aware of the limits of their abilities to impose new values and arrangements
that would not have been adopted in the other branches.>3 Getting out too far
ahead of the popular will in cases of this sort is likely to produce a clamor of
protests about lawless activism and active resistance to the Court’s mandate. For
an institution that depends on its public perception for its legitimacy, that is
never a welcome prospect.

Justice Ruth Bader Ginsburg, to take one example, has commented that the
Supreme Court went too far, too fast in 1973 with the Roe v. Wade3* decision
legalizing abortion nationwide.3® The Perry case, like Roe, is now presenting the
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Court with the opportunity to take another large step that some Justices may be
worried about taking. However, distinct from Roe, Perry has helped lay the
groundwork that may convince the Court to do just that, by changing the
political discourse and helping the American people understand the compelling
case that can be made for marriage equality.

way in the states.”).



