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PERRY AND THE LGBTQ MOVEMENT 

MARY BERNSTEIN† 

I. 
INTRODUCTION 

In order to discuss the ongoing impact of Hollingsworth v. Perry1 on 
LGBTQ activism, it is important to first examine the impact of litigation on 
social movements more generally. 

Much of the literature on law and social movements is skeptical of the value 
of litigation for social movements.2 Some sociolegal scholars believe that social 
movements squander time and money when they seek legal change.3 They argue 
that, by pursuing change through the courts, rather than through the political 
system, movements cede decision-making to lawyers, impair mobilization 
efforts, and make their missions more conservative.4 Even more problematic, 
litigation may create backlash, as in the cases of Brown v. Board of Education5 

and Roe v. Wade.6 Many question whether law and legal institutions can ever 
produce progressive social change given that the courts are unlikely to be much 
ahead of public opinion.7 

In response, some sociolegal scholars counter that litigation can provide 
useful leverage for social movement organizations that are negotiating with 
opponents.8 Still others note that framing grievances in terms of legal rights can 
help to mobilize a constituency. For instance, a focus on legal rights has helped 
mobilize organizing against sex discrimination.9 

Both the critiques and defenses of litigation in social movements share 
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something in common: they assume a movement with very clearly and narrowly 
defined goals. For example, those in favor of litigation point to the anti-sex 
discrimination movement; in that movement, legal strategies increased 
mobilization around the central goal of ending sexual harassment and 
discrimination. Conversely, those who claim that litigation necessarily derails 
mobilization assume that once a case is in court, there are no other issues that the 
movement can address. While these points of view are each valid in some cases, 
they are not easily applicable to social movements such as the LGBTQ 
movement that have numerous and complex goals. 

In this essay, I adopt a multi-institutional politics (MIP) approach10 to assess 
the impact of Perry on the LGBTQ movement. This approach acknowledges that 
society is comprised of multiple institutions that exert power in different ways. 
To illustrate: the institution of psychiatry has been historically important in 
providing a reason to deny LGBTQ rights. Until 1973, the American Psychiatric 
Association (APA) defined homosexuality as a mental disorder, thus limiting the 
progress the LGBTQ movement could make.11 Once the APA removed 
homosexuality from its Diagnostic and Statistical Manual (DSM), the movement 
was able to make progress in areas such as immigration policy and public health 
regulations.12 Thus, psychiatry is one of the multiple institutions (along with the 
media, religion, education, and others) that exert power and influence over the 
lives of LGBTQ people. 

The MIP approach does not negate or deny the importance of the state and 
the law in social movements. However, it demonstrates that institutions other 
than the state and the law also exert power over movements in symbolic and 
material ways. The MIP approach thus reveals that the impact of litigation on 
social movements should be variable and complex, depending on the institutions 
at issue. With this perspective, I now examine the effects of litigation on the 
LGBTQ movement. 

II. 
THE INSTITUTION OF MARRIAGE 

The introduction of Proposition 8, the largest antigay campaign in U.S. 
history,13 sparked widespread mobilization among LGBTQ activists working 
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toward its defeat. The LGBTQ movement mobilized almost 50,000 volunteers 
and raised over $38 million.14 

After the passage of Proposition 8 and the introduction of the Perry 
litigation, there was significant movement discussion and dissension over how 
best to proceed. Particularly contentious were debates over whether or not to 
introduce a pro-same-sex marriage referendum in California.15 Given that, with 
the exception of one referendum in Arizona, every defense of marriage act that 
had been put to a vote through a state referendum had passed16 (this trend was 
later reversed in 201217), many viewed referenda as extremely risky. Some 
preferred to give the legal challenge to Proposition 8 time to develop. 

Once the fate of same-sex marriage in California moved into the hands of 
the courts, LGBTQ organizations did become less mobilized around marriage. 
However, this is not the same thing as completely demobilizing. The sociolegal 
literature has paid little attention to the fact that social movements, such as the 
LGBTQ movement, can remain active even while a case is wending its way 
through the courts. 

To explain how the LGBTQ movement remained active during Perry, I 
would like to introduce a concept that I will call, “legal support tactics.” Legal 
support tactics include the variety of strategies used by social movements to 
advance their missions while a case is moving through the courts. 

The LGBTQ movement is an example of legal support tactics in action. 
During the Perry trial, LGBTQ activists showed up outside the courthouse in 
large numbers to demonstrate their support for the movement and ensure 
significant media visibility. In addition, LGBTQ organizations have adopted 
several other legal support tactics. First, they have played a key role in analyzing 
what is happening with the case and keeping people apprised of new 
developments. This has required LGBTQ activists to stay current and 
disseminate information to constituencies and allies. Second, LGBTQ activists 
have issued press releases related to the Perry case. Finally, LGBTQ 
organizations have helped frame the media’s portrayal of the case. This has 
involved finding same-sex couples willing to speak about how the outcome of 
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Perry might affect them, and about the stress and uncertainty they feel as a result 
of the case. 

Perry did not only create opportunities for the LGBTQ movement to engage 
in legal support tactics. It also provided a time of reflection for the movement on 
the issue of messaging, which has always been an important aspect of LGBTQ 
politics. Until 2012, as Amy Stone pointed out in her study of ballot measures, 
the LGBTQ movement had not yet learned how to persuade voters to 
affirmatively support same-sex marriage at the ballot box—despite successfully 
convincing voters to defeat measures that barred the legal protection of LGBTQ 
people from discrimination.18 During Perry, activists were able to develop new 
ways of framing marriage so as not to repeat the loss of Proposition 8 and other 
anti-same-sex marriage referenda. 

The respite provided by Perry allowed activists to test out messaging in 
other ways as well. For example, in 2009 and 2010, the Los Angeles Gay and 
Lesbian Center’s Vote for Equality project began an experiment designed to 
create better messaging: a door-knocking effort that involved asking people 
about marriage. LGBTQ activists have continued to develop and refine methods 
of reaching the public to attain support for same-sex marriage and combat 
messages from the Right.19 

Given the positive results regarding same-sex marriage in 2012, it appears 
that LGBTQ activists may finally have found an effective way to counter anti-
same-sex marriage discourse. Shifts in public opinion may also have helped lead 
to these recent same-sex marriage victories.20 

III.  
OTHER INSTITUTIONS 

From an MIP perspective, Perry also created the space for the LGBTQ 
movement to work on different goals and target other institutions. Though 
marriage has become a battleground issue that has mobilized even those LGBTQ 
activists who do not wish to marry,21 it was never the only priority for activists. 
Thus, the “No on Proposition 8” campaign sparked organizing on issues other 
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than marriage in unexpected ways. For example, some activists felt that neither 
their campaign, nor the Democratic Party, nor other mainstream national 
organizations had worked sufficiently with grassroots activists. They also were 
angry that they had been denied adequate resources to organize in rural and 
conservative areas of California.22 As a result, after the California Supreme 
Court upheld Proposition 8 in May 2009,23 local organizers in Fresno, 
California, hosted a Fresno-based rally entitled “Meet in the Middle for 
Equality.”24 Over 3,000 people attended the rally.25 

Subsequently, activists in community forums and other meetings across 
California again discussed the merits of pursuing a ballot initiative to repeal 
Proposition 8. Ultimately, there was too much disagreement to pursue this 
option.26 Instead, activists, while not abandoning marriage equality as a focus of 
their work, began to target other areas for change as well. For instance, Robin 
McGehee, a local co-organizer of the “Meet in the Middle” march, went on to 
co-direct the October 2009 National Equality March, where thousands marched 
on Washington D.C. to demand full federal rights for LGBTQ citizens.27 After 
the march, McGehee founded GetEqual, a direct action organization that sought 
to repeal Don’t Ask, Don’t Tell.28 Since the repeal of Don’t Ask, Don’t Tell, 
GetEqual continues to publicize and protest anti-LGBTQ discrimination.29 

IV. 
CONCLUSION 

While mobilization of the LGBTQ movement certainly declined after Perry 
was filed, the litigation did not derail grassroots efforts to create social change. 
Instead, LGBTQ activists engaged in a variety of legal support tactics. They also 
used the space created by the Perry case as a time for reflection in order to 
develop new messaging around same-sex marriage, in preparation for future 
battles in California and other states. Finally, activist energy was harnessed into 
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new organizations that targeted other institutions. 
The remaining question is what will happen after Perry is decided. Given 

the significance of this decision, a successful outcome is likely to encourage 
activists to continue seeking same-sex marriage through the courts and 
legislatures. However, I expect that a negative decision will have an effect on 
activists similar to that of the Bowers v. Hardwick30 ruling, which permitted 
states to criminalize sodomy between consenting adults. 

After Bowers v. Hardwick, LGBTQ activists responded with a national 
march on Washington, and they renewed their efforts to decriminalize sodomy.31 

New organizations formed as grassroots mobilization grew, focusing on both 
decriminalization and other LGBTQ issues.32 Should Proposition 8 be upheld, I 
expect there will be outrage among LGBTQ communities, and a tidal wave of 
activism will ensue. 
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